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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R.  Case No.459/16 

          State                      

           -vs- 

        Kamal Jain  ..……..  Accused person.  

u/s-294/323/506 IPC 

EVIDENCE RECORDED ON  :  20.04.17, 31.08.17, 18.11.17,     

      08.02.18 & 22.03.18.   

ARGUMENTS HEARD ON   : 22.11.18. 

JUDGMENT DELIVERED ON  : 05.12.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, Ld. A.P.P. 

For the Accused    : Mr. M. Sarma, Ld. Advocate. 

 

J U D G M E N T 

 

1.   The prosecution case was set in motion by lodging of an FIR by the 

informant Radha Sarma in the Nalbari PS on 01.04.16 against accused Kamal Jain 

alleging inter-alia that on 01.04.16, at about 12.30 pm, the accused person 

forcibly extended his boundary wall with the help of mason. When the informant 

restrained the accused from extending the wall, the accused verbally abused the 

informant by using obscene language and stabbed her with a bamboo pole on 

her left hand. When the informant's son Kamalesh Sarma came and restrained 

the accused, the accused also assaulted the informant's son with the same 

bamboo in his right hand. Hence, the case. 
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2.   On receiving the case the Nalbari P.S. registered Nalbari P.S. Case 

No.231/16 u/s-447/294/325 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused person namely Kamal 

Jain u/s-294/323/506 IPC. 

3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-294/323/506 IPC and 

the particulars of the offences u/s-294/323/506 IPC were read over and 

explained to the accused person and he was asked whether he will plead guilty 

of the offences charged or claimed to be tried. He had pleaded not guilty and 

claimed to be tried. 

4.  During the trial the prosecution side examined seven witnesses. 

313 Cr.P.C. statement of accused person was of complete denial. The defence 

side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.    

 

                     POINTS FOR DETERMINATION  

  •  Whether accused Kamal Jain on 01.04.16, at about 12.30 pm, at Baruah Road, Ward 

No.6 under Nalbari PS voluntarily caused  hurt to informant Radha Sarma and her son 

Kamalesh Sarma and thereby committed an offence punishable u/s 323 I.P.C. ? 

  •  Whether accused Kamal Jain on 01.04.16, at about 12.30 pm, at Baruah Road, Ward 

No.6 under Nalbari PS uttered obscene words in a public place causing annoyance to 

informant and thereby committed an offence punishable u/s-294 of the IPC. ? 

  •  Whether accused Kamal Jain on 01.04.16, at about 12.30 pm, at Baruah Road, Ward 

No.6 under Nalbari PS threatened informant Radha Sarma with injury to her person, 

reputation or property with intend to cause alarm to her and thereby committed an 

offence punishable u/s-506 I.P.C. ? 
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           DISCUSSION, DECISION AND REASONS 

6.         P.W.1 is Mukesh Sarma. He deposed that he knew the informant 

Radha Sarma. He also knew the accused Kamal Jain. About two years ago, one 

day, in the morning, at about 10.30-11.00 am, he was in his shop. At that time, 

one neighbour informed him in his shop that a fight was going on in his house. 

Upon being so informed, he came to his residence and saw that his mother was 

bleeding from her hand. When he questioned her about the injuries, she 

informed him that accused Kamal Jain had tried to construct a wall in the 

disputed land and when she restrained him, accused Kamal Jain assaulted her 

with bamboo. Although, he went to look out for the accused, the accused was 

not present in the place of occurrence. Thereafter, his mother filed this case. 

7.         In his cross-examination, he deposed that they have a sweet mess 

shop in LNB road, at a distance of 300 meters from their house. 

8.         PW.2 is Lalchand Sarma. He deposed that informant is his wife. He 

knew the accused Kamal Jain. About two years ago, one night, at about 10.00-

10.30, he was in his shop in LMB road. At that time, one neighbour informed him 

that a fight was taking place in his house. At that time, he and his son Mukesh 

Sarma went to their house and saw that his wife was bleeding from her hand. 

She informed them that the accused person had hit her with a bamboo. 

9.         In his cross-examination, he deposed that both his sons work 

together in the said sweet mess shop. The distance of the shop from their house 

is about 300 meters. 

10.         PW.3 is Ranjit Rajbongshi. He deposed that he knew the informant 

and the accused. About 1½ years ago, one day, at about 12.30, he was working 

in the house of accused Kamal Jain as mason. He told the accused that the wall 

is already bent and is in the land of the other person, but accused asked them to 

continue their work. At that time, informant arrived at the place and asked them 

not to work as a case is proceeding regarding boundary of both the sides. This 

witness informed Kamal Jain that he is not going to work further as the wall is in 

disputed property. At that time, Kamal Jain gave a blow to the informant “Sarma 

baideo”. She started bleeding from her left hand. Thereafter, he stopped the work 

and left the place. 
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11.         In his cross-examination, he deposed that one helper Bikash Haloi 

was also working with him. Prior to the incident, he had worked for about 2-3 

days. The wall was in the East West direction and behind the wall, in the 

southern side, there is a nala and thereafter, there is the roof of the informant's 

house. The roof of the informant's house is just near the wall that he was 

constructing. The wall was already constructed half and he was directed to 

construct the other half. The main door of the informant's house is on the other 

side of the house. It is not a fact that the informant did not arrive at the place of 

occurrence and the accused did not assault the informant with a bamboo. 

12.         PW.4 is Kamalesh Sarma. He deposed that informant is his mother. 

He knew the accused Kamal Jain. On 01.04.16, at about 12.30 pm, he was in his 

house. Accused Kamal Jain was constructing a linter in their boundary wall. His 

mother asked the accused to stop the work as a case was proceeding in 

connection with the wall. The mason stopped the work, but accused Kamal Jain 

scolded the mason and again asked them to continue the work. There was an 

altercation between his mother and accused Kamal Jain. Accused Kamal 

assaulted his mother with a bamboo and she was started bleeding from her left 

hand. When he went to stop the accused, the accused person also hit him with a 

bamboo and he was injured in his right hand. Thereafter, he and his mother went 

to the police station and thereafter, they were sent to medical. His mother filed 

this case. 

13.         In his cross-examination, he deposed that he does not know the 

Case number of the disputed wall. Mason Ranjit and his helper were constructing 

the wall. The frame of the linter was constructed at a distance of 8/9 ft away 

from the ground. In order to come near the linter, one must go over the roof of 

his house. He stated that he went over the roof of his house. He stated that his 

mother pushed the frame due to which the frame had broken. His mother is 

presently 52 years of age. It is not a fact that his mother did not climb the roof 

and did not go near the wall. It is not a fact that he himself went over the roof 

and broke the frame of the linter. It is not a fact that his mother was not 

assaulted by accused Kamal Jain. 

14.         PW.5 is Trailokya Haloi, Medical Officer. He deposed that on 

01.04.16, at about 1.50 pm, he was working in SMK Civil Hospital, Nalbari. On 
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that day, he examined one Radha Sarma, 58 years, female of Baruah road, 

Nalbari under Nalbari PS in connection with Nalbari PS Case No.231/16. Her OPD 

registration number was 5900/16. The patient was escorted by HW Utpal 

Barman. On examination, he found the following injuries- abrasion of size 3 cm x 

2 cm, margin irregular, reddish in colour over anterior aspect of left forearm. In 

his opinion- the mentioned injury is of simple in nature, fresh and caused by 

blunt object. Ext.1 is the Medical report and Ext.1(1) is his signature. 

15.         In his cross-examination, he deposed that this kind of injury might 

be caused due to any kind of accident. 

16.        In his re-examination, PW.5 further deposed that on 01.04.16, at 

about 1.50 pm, while he was working in SMK Civil Hospital, Nalbari, he examined 

one Kamalesh Sarma, 32 years, male, of Baruah road, Nalbari under Nalbari PS in 

connection with Nalbari PS Case No.231/16. His OPD registration number was 

5901/16. The patient was escorted by HW Utpal Barman. On examination, he 

found the following injuries- abrasion of size 3 cm x 2 cm, margin irregular, 

reddish in colour present over anterior aspect of right forearm. In his opinion- the 

mentioned injury is of simple in nature, fresh and caused by blunt object. Ext.5 is 

the Medical report and Ext.5(1) is his signature. 

17.         In his cross-examination, he deposed that the injury might be 

caused due to fall on hard substance. 

18.         PW.6 is Smti. Radha Sarma. She deposed that she is the informant 

of this case. She knew accused Kamal Jain. On 01.04.16, at about 10.30-11.00 

am, in the morning, accused Kamal Jain was extending their boundary wall by 

using mason. She went to the top and stopped the mason from carrying out their 

works as a case was proceeding regarding the disputed land, but the accused 

directed the mason to continue the work and abused her by using obscene 

words. Thereafter, accused Kamal Jain took a long bamboo and hit her. She 

sustained injuries in her left hand. When her son Kamalesh came to the scene, 

accused also hit him by the same bamboo. Thereafter, she went to the police 

station and filed this case. Police took her to SMK Civil Hospital. Ext.2 is the FIR 

and Ext.2(1) is her signature. 

19.         In her cross-examination, she deposed that her house and the 
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house of the accused are nearby. When she bought the land, the disputed wall 

was present. The wall is her boundary wall as well as the wall of her house. The 

roof of the accused person's house is higher than her house. The wall has been 

constructed two inches and a linter has been constructed for erecting a post. The 

accused was laying bricks with the help of mason. There was no frame on the 

day of the occurrence. The accused himself broke the newly constructed bricks. 

It is not a fact that she did not go to the place of occurrence and it was her son 

Kamalesh who broke the constructed wall. The place of occurrence cannot be 

reached if one does not climb on the roof of their house. It is not a fact that she 

has falsely filed this case. When she was being hit, except the masons, no other 

person was present. It is not a fact that she has falsely filed this case.   

20.         PW.7 is Hemendra Singha. He deposed that on 01.04.16, he was 

working as Town In-charge in Nalbari PS. On that day, informant Radha Sarma 

filed a written FIR in Nalbari PS. On receipt of the FIR, the O.C registered Nalbari 

PS Case No.231/16 u/s-447/294/325 IPC and he was given the task of 

investigation. He sent the victim and the informant to SMK Civil Hospital for 

medical examination. He recorded the statements of informant Radha Sarma and 

her son Kamalesh Sarma. He visited the place of occurrence and drew the sketch 

map. He recorded the statement of the witnesses. He collected the victims' 

medical report on 20.04.16. The accused was arrested, his statements were 

recorded. As the offences are bailable in nature, the accused was allowed to go 

on bail on 01.04.16. On completion of investigation, he filed charge-sheet against 

accused Kamal Jain u/s-294/323/506 IPC. Ext.3 is the sketch map and Ext.3(1) is 

his signature. Ext.4 is the charge-sheet and Ext.4(1) is his signature. 

21.         Defence declined to cross-examine this witness. 

22.         These are the materials on record. 

 

23.           Discussion u/s-294 IPC 

          Section 294 IPC defines- obscene acts and songs- whoever, to the 

annoyance of others (I) does any obscene act in any public place, or (ii) sings, 

recites or utters any obscene songs, ballad or words, in or near any public place, 

shall be punished with imprisonment of either description for a term which may 
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extend to three months, or with  fine, or with both. The obscene act or words 

used by the accused must cause annoyance. The word annoyance is an 

important ingredient of this offence, it being associated with mental condition 

has often to be inferred from proved fact. Moreover, section 294 IPC envisaged 

when such word  or song was used in a public place.   

24.         As per the evidence of the informant PW.6 Radha Sarma, it is seen 

that on the fateful day, at about 10.30-11.00 am, in the morning, accused Kamal 

Jain was building a wall with the help of masons. This witness stated that she 

went to the roof of her house and told the masons that a case was going on 

regarding the disputed wall and hence, she restrained the mason from building 

the wall. This fact is corroborated by mason PW.3 Ranjit Rajbongshi. Thereafter, 

PW.6 stated that accused directed the mason to continue the work and started to 

scold her by using obscene words. The evidence of this witness is silent as to 

what specific words were used by the accused person during such scolding. In 

the absence of the words specifically uttered by the accused, court cannot 

presume that the words used were obscene. Moreover, the incident occurred in 

the private building. The evidence of PW.3 Ranjit Rajbongshi also shows that the 

incident occurred in a private building. Therefore, as the act as alleged by the 

informant was not committed in a public place, hence, section 294 IPC is not 

attracted in this case. Hence, I find that the prosecution has not been able to 

prove the guilt of the accused person for committing offence u/s-294 IPC. 

Therefore, he is acquitted from the offence u/s-294 IPC. 

25.           Discussion u/s-506 IPC 

         Section 503 IPC defines criminal intimidation- Section 506 IPC 

relates to punishment for criminal intimidation. That offence consist of 

threatening another with injury to his person, reputation or property. But, a mere 

threat is not sufficient to attract the charge of criminal intimidation. Threat 

should be given with intent to cause alarm to the person threatened.  For being 

an offence within the meaning of section 503 IPC and punishable u/s-506 IPC, 

the threat should be a real one and not just a mere word. When the person 

uttering, it does not exactly mean what he says and also when the person at 

whom threat is launched does not feel threatened actually the offence of criminal 

intimidation will not be proved. 
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26.         From the evidence of the informant PW.6 Radha Sarma, it is found 

that accused Kamal Jain had assaulted her with a bamboo and due to such 

assault, injuries were caused on her left hand. From her evidence, there is 

nothing to presume that she was alarmed. There is no specific allegation against 

the accused that he had threatened the informant with injury to her person, 

reputation and property. The mason PW.3 who was also an eye witness of the 

incident is also silent regarding the accused person giving threats to the 

informant with intention to cause alarm to her. The evidence of PW.4 Kamalesh 

Sarma is also silent regarding accused person threatening his mother, him  and 

causing harm to them. Hence, in the absence of specific allegation, I find that 

the prosecution has not been able prove the guilt of the accused person to bring 

home the charge of offence u/s-506 IPC. Hence, the accused is acquitted of the 

offence u/s-506 IPC. 

27.          Discussion u/s-323 IPC 

         On perusal of the evidence of PW.6 Radha Sarma who is the star 

witness of this case, it is found that at about 10.30-11.00 am, on 01.04.16, 

accused Kamal Jain was constructing a wall on the boundary wall of the 

informant. It is evident from her evidence that there is a dispute regarding the 

boundary wall between the parties and a case was proceeding between them. 

When defence cross-examined this witness, she stated that she does not 

remember the Case number, but defence has also not disputed over a civil case 

proceeding between both the parties in regard to the land in which the disputed 

wall is. This witness stated that as there was dispute regarding the boundary, she 

went to the top of her roof and had restrained the mason who was constructing 

the wall. At that time, accused who was present at the scene asked his mason to 

continue the work, verbally abused the informant and took a long bamboo and 

hit the informant on her hand due to which she sustained injuries. This witness 

stated that her son Kamalesh Jain who is examined by the prosecution as PW.4 

immediately came to her rescue and also asked the accused not to construct the 

wall, but her son also met similar fate because he too was also assaulted by the 

accused person by a bamboo. Although admittedly there is a dispute between 

both the parties, yet defence has failed to dissolve the materials stated by this 

witness when they cross examined her. This witness is fully corroborated by PW.4 

Kamalesh Sarma who is the son of the informant. PW.4 Kamalesh Sarma has 
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stated that on the day of the occurrence, when he was in his shop, accused 

Kamal Jain was constructing a linter over their boundary wall, at that time, when 

his mother asked the mason to discontinue the work as there was a dispute 

between the parties regarding the wall, the mason stopped the work, but the 

accused Kamal Jain scolded the mason and again asked to start the work and an 

altercation had followed between his mother and the accused person, and 

accused Kamal Jain had hit his mother with a bamboo. When he went to tell the 

accused person, accused also assaulted him with a bamboo. The presence of this 

witness already been confirmed by his mother PW-6. He sustained injuries in his 

hand when he went to the roof of his house and broke the frame of the linter. 

This fact could not be proved by the defence side. On the other hand, even the 

mason who was employed by the accused person has corroborated the fact as 

stated by this witness. PW.3 Ranjit Rajbongshi who is the vital witness of this 

case is an independent witness. He was employed by the accused person to work 

as a mason. This witness stated that he was present in the house of the accused 

person, on that day, in the afternoon, at about 12.30 pm and was working as a 

mason. This witness had warned the accused that the wall that he was about to 

construct was bent and was in the land of the other person, but the accused 

person asked him to continue the works. At that time, this witness has 

corroborated the fact that the informant came to the place and asked them to 

stop working as a case was proceeding regarding the boundary. This witness 

expressed his reluctance to continue the work of the accused person, but the 

accused person hit the informant with a bamboo due to which she sustained 

injuries in her left hand. This witness left the scene thereafter. Hence, there is 

every possibility that he may not have seen that accused gave blows to PW.4 

Kamalesh Sarma. During cross-examination, defence has not disputed that PW.3 

was not working as a mason in the house of the accused person. From the cross-

examination of PW.3, it is also evident that the wall was in East West direction 

and in the southern side, there was a nala and thereafter, there was the roof of 

the house of the informant. Moreover, the roof of the informant was also 

adjacent to the wall which he was constructing. Hence, as the informant herself 

stated that she went to the roof of her house and warned the mason, it may be 

presumed that she was hit at that time when she had gone to warn the mason 

from constructing the disputed wall. There is no reason as to why PW.3 will 

falsely depose against the accused. The defence has also failed to prove that 
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there was any inimical relation between PW.3 and the accused person. Hence, I 

hold that PW.3 is a reliable witness and he has corroborated PW.6 about accused 

assaulting her with a bamboo. Now, we come to the evidence of PW.1. This 

witness stated that on the day of the occurrence, one morning, at about 10.30-

11.00 am, when he was in his shop, one of his neighbours came and informed 

him that a fight was taking place in his house, he immediately came to his house 

and saw that his mother was bleeding from her hand. This witness also 

corroborated the injuries caused to his mother PW.6 although he has not seen 

the incident directly. Next witness PW.2 also deposed similarly. PW.2 is the 

husband of the informant. He stated that he was in his sweet mess shop which is 

at a distance of 300 meters from his house. At that time, one of his neighbours 

informed him that a fight was going on in his house. At that time, he and his son 

PW.1 Mukesh came to his house and saw that his wife was bleeding from her 

hand. This witness has also corroborated the fact regarding the injuries caused to 

his wife although he has not directly seen the incident. 

28.         Ld. Defence counsel in his arguments stated that there are many 

contradictions appearing in the statements of the prosecution witnesses. Pointing 

to the evidence of PW.2 Lalchand Sarma, he submitted that this witness has 

stated that the incident occurred in the night at about 10.00-10.30 pm whereas 

the victims PW.4 and PW.6 stated that the incident occurred in the morning, 

therefore he strenuously argued that this witness should not be believed. 

29.         I am not in agreement with the argument of Ld. Defence counsel 

on this point because PW.2 husband of PW.6 is a 65 year old man. Moreover, he 

has deposed in court after a year of the occurrence. Therefore, there may be 

some natural variance occurring in his evidence and he may partly forget which 

time of the day it was. However, he remembers that he saw the injuries on his 

wife which is relevant and may be taken into consideration. I do not find it 

proper to discard his evidence on this court. 

30.         Moreover, the medical officer PW.5 has corroborated the injuries of 

PW.4 Kamalesh Sarma and PW.6 Radha Sarma. PW.5 stated that on the day of 

the occurrence itself, at about 1.50 pm, in the afternoon, he has examined victim 

Radha Sarma in SMK Civil Hospital, Nalbari and found abrasion injury of size 3 cm 

x 2 cm over the anterior aspect of her left forearm. Further, the M.O PW.5 in his 
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re-examination also corroborated the injuries sustained by PW.4 Kamalesh 

Sarma. The ocular testimony of the witnesses i.e. PW.4 and PW.6, thus fittingly 

corroborates the medical evidence on record. Also perusing the materials 

available in the cross case, it is seen that accused Kamal Jain is the aggressor of 

the incident because admittedly there is a dispute regarding the wall between 

both the parties and also a case was proceeding between them, the accused 

person should not have further constructed the disputed portion of the wall. 

Hence, upon considering the materials of both the cases, I find that the accused 

person is the aggressor of the incident. The FIR Ext.1 has been filed on time. The 

victims PW.4 and PW.6 have been duly corroborated by PW.3 the mason who was 

working in the disputed wall, hence, I find that PW.4 and PW.6 are reliable 

witnesses and their evidence can form a base for conviction in this case. 

31.         In the result, it is found that the prosecution has been failed to 

prove the guilt of the accused person for committing offence u/s-294/506 IPC, 

so, he is acquitted of the offences u/s-294/506 IPC.    

    

32.        On the other hand, on the basis of the entire evidence on record 

and taking into account the facts and circumstances of the case, I hold the 

accused Kamal Jain is guilty of offence u/s 323 I.P.C. and hence accused Kamal 

Jain  is convicted u/s 323 I.P.C. 

33.         Accused is heard on the point of sentence. He prayed for the 

mercy of the court and pleaded to take a lenient view as he is an old person. 

34.         Accused Kamal Jain assaulted informant Radha Sarma and her son 

Kamalesh Sarma while both of them restrained the mason from constructing a 

wall in a disputed land by means of a bamboo. At that time, the victims were 

unarmed. Such offence are on the rise amongst the people now a days. If the 

accused had any grievance against the informant, he should have approached 

the appropriate forum for redressal of his grievances, instead he assaulted the 

informant and her son which led to them to sustaining simple injury. If the 

accused person is dealt with leniently, then it will send a wrong message to the 

society and tend to dilute the efficacy of the judicial delivery system in the minds 

of the common people. Hence I am not inclined to extend clemency and extend 

the benefits of probation to accused Kamal Jain. 
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35.        In the end, accused Kamal Jain is hereby convicted u/s 323 I.P.C. 

and sentenced to pay a fine of Rs.1,000/-,  i/d of payment of fine, he shall 

undergo S.I. for 15 days. 

36.         Fine amount if paid by accused Kamal Jain be paid to both the 

victims equally. 

37.         Supply a free copy of this judgment to accused Kamal Jain. 

38.        Judgment is written in separate sheets and delivered in open 

court. 

         Given under my hand and seal of this court on this the 05th day of 

December, 2018. 

 

             (Smti. K.R. Deka) 

                      Chief Judicial Magistrate, 
                 Nalbari.   
 

 

     Dictated and corrected by me 

 

 

                 (Smti. K.R. Deka) 

       Chief Judicial Magistrate, 
                     Nalbari.   
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A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Mukesh Sarma. 

PW.2- Lalchand Sarma. 

PW.3- Ranjit Rajbongshi. 

PW.4- Kamalesh Sarma. 

PW.5- Medical Officer Dr. Trailokya Haloi. 

PW.6- Radha Sarma, informant. 

PW.7- I.O Hemendra Singha. 

 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  - Medical report. 

Ext. 1(1) - Signature of Medical Officer Dr. Trailokya Haloi. 

Ext.2  - FIR. 

Ext. 2(1) - Signature of Radha Sarma, informant. 

Ext.3  - Sketch map. 

Ext. 3(1) - Signature of I.O Hemendra Singha. 

Ext.4  - Charge sheet. 

Ext. 4(1) - Signature of I.O Hemendra Singha. 

Ext.5  - Medical report. 

Ext.5(1) - Signature of Medical Officer Dr. Trailokya Haloi. 

 

Defence Exhibits 
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None 

 

 

                                                        (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate,  
               Nalbari.   

 


